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To the Right Honourable, the Lords of | 
Wan, r. 1 
The PETITION o 


Hugh IW allace of Ingliſtoun. 


Sheweth, | | | 
Hat where in ann 1683, Sir Andrew Forreſter having procured: for 
the behove of John Cranwel his Servant, a Gift under the Kings 

* Hand, of the Eſcheat of Collonel Fames Wallace, fallen through 

his Fotefaultry, which was taken in the name of Umquhile Gz/berr 
Nics!ſon Writer in Eainburgh, and expede and managed by him without yout 
Petitioners knowledge; until it came the length ot a Decreet againſt Mr, 
Fobn Wallace his Son, decerning him in conſiderable Sums as Intrometted by 
him of his Fathers Money. The faid Mr. Fehn Wallace did then apply to 
your Petitioner as his Friend, and being of his name, to procure him a fa- 
vourable Compoſition from the Donator, which was the fir knowledge 
that ever your Petitioner had of the Affair, and being willing to do him kind- 
neſs, he did ſo far prevail with Sir Andrew Forreſter and his Servant, as to get 
their Warrand to Commune in the Matter; and in place of five_ or fix hun- 
dred Pound Sterling, which was decerned againſt Mr, John, your Petitioner 
did prevail with them to accept of 100/46. Ferling payable at Lenden, free of 

Exchange and any Expenſe upon the Gift and Diligence _— thereupon. 

And Mr, Fob» did further prevail with your Petitioner, to lend him the Mo- 

| ney to pay the ſaid Compoſition, and other Expenſes of the Gift upon his 

| Bond, with three Cautieners, which was thereafter repayed to your Petitio- 
| ner, andthe Bonds retired z and Mr. John received an Aſſignation to the Gift 
| of Eſcheat from the Donator, © | 

| This being the true Matter of Fact, whereupon your Petitioner always was, 

| and is ready to Depone; yet your Petitioner met with ſuch unjuſtice and In- 
gratitude from Mr. John Wallace, that he conveened your Petitioner before 
the Committee of Fynes and Foretaltures in anno 1690, for Repetition of the 
dum contained in the ſaid retired Bond; alledging that it was granted for the 
Compoſition of his Fathers Forefaultry, and that the Gift was for your Peti- 
tioners behove : But after calling thereof in November 1690, your Petitioner 
having got him to meet before ſome of his Friends, he was aſhamed of the Pro- 
ceſs and deſerted the ſame, and never Inſiſted though he lived ſeveral years 
thereafter. or ar de - 

Aiter Mr. Tolus death, Jean Hutcheſon his Relict and Executrix dative, 
did iatent the ſaid Procefs of new, before your Lordſhips; at the calling 
whereof before my Lord hjtelaw, his Lordſhip in anne 1685, did give his 
Incerlocutor in theſe words, viz, Finds it relevant to be proven by the ſaid 
Hugh Wallace of Ingliſtoun his Oath, that the foreſaid Bond Jybelled on and 

| produced, was granted in Compoſition. or for Compoſition, or upon account of 

| Compoſition, for the ſaid Umqubile Collonel James Wallace his Eſcheat upon 
Forefaultry, Conform to which Interlocutor, your Petitioner was ready to 
Depone, but could not procute an Extract oſ the AR, the Purſuers Agent 
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(2) 5 
having taken up the Proceſs from the Clerk which he carried to the Couatry, 
and kept it up tor ſix Months; till upon new Application by the Purſuer, and 
a new Hearing, the foreſaid /nterlocutor was altered, and an 48 made before 
Anſwer, appointing the Cautioners granters of the Bond, and the Writer and 


Witneſſes inſert, to be Examined as to the Cauſe of the granting thereof: 
And accordingly they being Examined, it appeared clearly to your Lordſhips, 


the time of the Adviſing thereof, that the Gift was to the behove of Cranwel, 
but your Petitioner was Burdened to prove, that the Compoſition was payed 
to Cranwel before the year 1690. And the firſt of une laſt, was aſſigned tor 


that effect, albeit at that time your Petitioner knew not whether Craywel was 


dead or alive; nor was he concerned with him, having only lent the Money 
to Mr. Johns Wallace to pay the Compoſition as ſaid is; nor was your Peti- 
tioner allowed an Incident, for recovering of any Receipt or other Writ, that 
might prove the ſame from the Repreſentatives of Gilbert Nicolſon the Dona- 
tor, ot of Mr. Johs Wallace himſelt, who were the only perſons that could 


be ſuppoſed to have ſuch a Receipt it any ſuch was, And your Petitioner 


humbly conceives, that the Donator his granting of an Aſſignation of the 
Gift in tavours of Mr, John Wallace, was ſufficient to prove that che Compo- 
ſition was payed gs and which Aſſignation being in the Purſuers, or her Sons 
own Cuſtody, it will appear thereby, that the lame was granted at the time 
of grant.ng the Bund, | | 

Before the firſt of Jane, and your Petitioners getting of Cranmels Receipt 
of the Money, your Petitioner and George Wallace only Son and Child of Mr. 
John, did (ubmit this Matter and Proceis to Sir William Wallace of Craigy : 
and the Purſuer having offered to Circumduce the Term for not proving, . 
ſupra; your Petitioners Procurators did propone upon the Submiſſion ; and 
it being alledged for the Purſuer, that ſhe was not the Submitter but her Son. 
To which it was Replyed, that ſhe only having the naked Office of Executry, 
and che Son being the only Child and neareſt of Kine, it was for his behove; 
which my Procurators upon miſtake, and upon the evident preſumption in 
Law, proponed peremptoria cauſe: And the ſame is found relevant to be pro- 
ven by her Oath, cum onere expenſarum, and not peremptorie cauſe : nei- 
ther is it ſo much as affirmed by che Furſuers Procurators in her Peticion after 
expreſt, that it was peremptoria cauſe, which occaſioned your Petitioners Pro- 
curators to ſuffer her to Depone. 

Thereafter, there was ane Bill given in to your Lordſhips, by the (aid 
Jean Hutcheſon Purſuer, Reclaiming againſt the ſaid Interloquitor, and upon 
the Matter, acknowledging, that the Purſuit was not to her own behoove, 
but to her Sons, and the Creditors which is all one, And 2, Alledging, 
that the Submiſſion was paſt rom, by a Letter under the Arbiters hand, and 
therefore craving, that the Circumduction might go out, and that ſhe might 
be Liberat from Deponing: Which Bill was upon the 26 of Jane laſt, re- 
tuſed, without any. Anſwers made thereto, for your Petitioner, and your 
Lordſhips may be pleaſed to remember, that at that time, all, or moſt of 
your Lordſhips Number was of Opinion, that ſhe could not Depone, and thar 
ſhe only having the naked Office of Executtie, the Action behoved to be for 
her Sons behoove. | 3 

The ſaid Jean Hutcheſon Purſuer, did notwithſtanding, Compear and De- 
pone negative, and your Petitioners Procurators having given in] Interoga- 
tors, by which her Depoſicions. and the behooves might have been clear, 
Vet ſhe was not Examined upon theſe Interogators. 
been ſummarly Adviſed upon Saturnday laſt, your Lordſhips have not only 
prenounced Decreet againſt me, tor pay inent of the whole Sums, both princi- 
pall and Annualrents, contained in the ſaid retired Bond, but have alſo re- 
mitted to the Ordinar, to modifie Expences, 


. a84inſt 


and her Oath having 


| ſe and emergant, ſince the AR of litis conteſtations And a 


Againſt which, your Petitioner begs liberty to Reclaim üpon theſe fol- 
lowing Grounds, which are humbly offerred to your Lordſhips confideration, 
viz. I. That it was ſufficient for me to alleage, That the purſuit was to 
George Wallace the Submitters behoove, the Deſence * ap relevant per 

Ibeit my Advocats, . 
either out ot the confidence they had, that it was impoſſible, that ſhe could 
Depone otherwayes, it being plain and clear as the Sur, that the Title the 
purſues upon, gives her only the naked Office, and that her Son, as only 


Ineareſt ot Kine, has the Right; or being peremptorly preſſed by the Lord 


Ordinary, tor eviting of Delayes, to propone the ſaid dilator peremptorie, yer. 
the ſame is only ſuſtained by the Interloquitor to be proven by her Oath n 
on-re expenſarum, and not peremptor i. 

2, There being no A& extracted upon that Debate, the ſanie remains 
only in the terms of an Interloquitor, and its humbly expected, from your 
Lordſhips Juſtice, that you will Re- conſider the ſame, and without furder ex- 


' - Jamining, Whither the matter be for the Mother or, the Son's behoove, That 
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your Lordſhips would be pleaſed to receive the Probation which I preſently 
produced under ohn Cranwals hand, for proving, that he received the ſaid 
Compolition, in the year 1684. in the Terms of the AR of litis conteſta- 
tion. 5 5 
3. It never has been your Lordſhips cuſtome to cut Parties ſhort, or take 
advantage of miſtakes, or little points of form, where the matterial Point is 
inſtantly proven, as in this caſe, and which your Lordſhips have lately prac- © 
tiled in the like caſe, by reponing a Party to his Defence of payment inſtane- 
ly verified, albeit an exception of Improbation (which by common form, is 
omnitm ultima) had been proponed. and ane Act extradted; Whereas your 
Lordinips Petitioners his caſe is much more favourable, both in point of form, 
Material Juſtice and Equity. 5 
4. Your Lordſhips are intreated to conſider the foreſaid Bill, given in by 
the Fut iuer, and lubſcribed by her Advocat, wherein ſhe acknowledges, that 
the laid Ad on was for the behoove of her Son, or the Creditors, which put 
the matter in controverſie beyond all doubt, and being conjoyned with her 
Title, which i- only the naked office of Executrie, her miſtake has been, that 
ſhe being Creditrix to her Husband, that did make the Action for her be- 
hoove, and your Petitioner humbly conceives, that he muſt have as much ad- 
vantage by the toreſaid Bill figned under her Adyocats hand, as the Purſger 
can pretend to, by your Petitioners Advocats proponing the foreſaid Defence 
peremptorie, Which being but a quirk, and not mentioned by the Lord Ordi- 
ary, in his Interloquitor, It is hoped, your Lordſhips will have no regard 
thereto, butrepone your Petitioner to prove i»ſtanter, what he is obliged to 
prove, by the AR of Litis conteſtation, 
5, It the Purſuer had been interrogat, upon the Inter given in by 
your Petrtioner, it had cleared her, and your Tordſhips fully in the matter, 
which it's humbly expected, your Lordſhips will yet allow, 
And as to that part of the Interloquitor, remitting to the Ordinar, to mo- 
difie Expenſſes, there could be no Expenſſes due in Law, ſhe only purſuing as 
Executtix, albeit there were a Debt, yet before the ſame be eſtabliſhed by a 
Sentence, the Executrix can tlaime no Expenſſes. eee 


May it therefore pleaſe your Lordſhips, to take the Premiſles and the whole 
"Tra and Merits of this Cauſe to your ſerious Conſideration; and ei- 
ther to ordain the ſaid eas Hutchiſon the Furſuer, to be Re- examined 
upon the Interrogators given in, whereby ſhe may clear het (elf and your 
Lord ſhips what way this Purſuit is to her behove, ſince the contraty has 
been acknowledged under her Advocats hand, which ought to be of as 

great 
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E ſcheat upon Forefaulture of Collonel Wallace his Fat er; your L ordſhi 


nunater Sabmiſsion; and for proving thereof, proauced a Submiſsion ſub ſcribed 


Wbitelaw Orainar, repelled the Defence and Circumauced: Thereafter 4 1 
' Calling is procured from his Lo aſbip upon the 121th of June, and the ſame 4 


' Haiband, and have found Caution ts hold Compt to his Creditors, and neareſt 


dice of them, and mySon being Atir to his Father the Proceſs is certainly ſo | 
0 his behoowe that he has relief from the E xecutrix.of moveable Debts, but 1 


ner of way, to make what falls under Ex:catric, for the beboove of one or other 


| duced my don to ſubmit to the Laird of Craige, with an blank time for det ern 
nation thereof, Mime agreed, was the firit of June, wow paſt, as appears 
Craiges Letter produced, who thereby ſigniſies he will not meddle any furder 
the affair, „ e 


— » 


for the behave of my don who ſubmits, and aſsignea the fir ſt of July for m Dy 


| . 4 ” 
great advantage to your Petitioner, as his Adyocats proponing perempi, 
riæ, Can or ought to be to the Putſuer; or otherways, to evite all ta 
ther Debate as to that Point, to allow your Petitioners probation fh: 
the Money was payed to Cranwel in the Terms of the AR of litis coniby, 
tien to de received, and to Diſcharge any Modification of Expenſe 
according to Juſtice, and your Lordſhips anſwer, | 


Follows Jean Hutchiſons Bil. 


T Lords of Council and Seſſion, unto your Lordſhips, Hambly mea 
and ſhows, your Servitrix Jean Hutchiton, that having pur ſuil 
Hugh Wallace of Ingliſtoun, for Repetition of the Compoſitis 
payed by my Eu band to him, or others for his behove, for i 


13 


found my Lybel proven, but ſuſtained this D fence proponed for Iugliſtout 
vz. that he had pryed the ſaid Compoſition to John Cranwel prior to the 4 
of Parliament, Reſcinding Fynes and Foretaultures, relevant 70 be prov 
{cripto, and Aſſigned the firſt of June for proving thereof, 

After elapſing of which Term, upon the th of June inſtant, I craved 1 
Term io be Circumduced, at which time it was alleaged, that the Parties wil 


George Wallace of Montcaſtle 2 Son, and Ingliſtoun: to which | havi 
replyed that 1wis Turſuer and n t he and that 1 had not ſubſcribed, the J 


legiance reſumed, and further offered to prove by my Oath, that the ſame „ 


wing thereupon. b | 
As i which. I beg liberty to repreſent, that I am Executrix confirmed to 


Kine, and my Oath can conſtitute us Debt, nor ſuſtain any Submisſion in prej 


Intereſt in the Executrie, being only ane office, it is not in my Power any ma 


in the prej uaice of the Creditors, and neareſt of Kine of my Husbands, to whi 
7 am Executri x, ſo for me to Depone upon his Alledgance, is in vain, becan(, 
acknowledge it by me, is of no import. N 

2. As 10 the iBedgience is not relivant, tho proven, ſo Ingliſtoun having i 


May it therefore pleaſe your Lordfhips. to Ordain my CircumduRio 
already pronounced, to be Extracted,” or recommend to the Zo 
White Law, upon the Grounds repreſented ſo to do, according to | 
ſtice, and your Lordſh ps Anſwer. 5 


. June 26. 1697. = 
e Lords having conſidered this Bil, they refuſe the deſire thereof, 4 
adhere to the former Interlocutor, and ordain the Petitioner to Depn 
g | Sic ſubſcribitar Will: 4 amilton. I. P. 


